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ANNELISE OLIVIER Nineteenth Respondent

DAVID SWART Twentieth Respondent

FOUNDING AFFIDAVIT

I, the undersigned,

PETER GAYLARD

do hereby make oath and state that:

MY IDENTITY

1. I am the Chair of the Plettenberg Bay Ratepayers’ and Residents’ Association (‘the 

Ratepayers Association’). I am a person of full legal capacity who is duly authorized to 

make this affidavit in terms of a Resolution of the Association, a copy of which is 

annexed marked ‘PG1’. This affidavit is filed in support of the Notice of Motion to 

which it is annexed as the Founding Affidavit. 

THE IDENTITY AND CAPACITY OF THE APPLICANT

2. The Ratepayers Association for its part is a corporate body established in terms of a 

constitution annexed marked ‘PG2’ that has the capacity to sue or be sued in its own 

name (clause 19(b) of the constitution).  

2.1. It is established in order to ‘protect, promote and further the interests and rights of 

the Ratepayers and Residents of the [Bitou Municipal] area with special emphasis 

on Plettenberg Bay’ (clause 4(a) of the Constitution; see too clause 9(j)). It is, in 

addition, a body concerned to promote community participation within the 
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contemplation of ss 4 and 17 of the Structures Act and to represent ratepayers and 

residents within the contemplation of the common law. 

2.2. Ratepayers and residents have extensive rights under s 5 of the self-same Act to 

‘contribute to the decision-making processes of the municipality’; submit 

representations and complaints to the council and comparable state bodies; and to 

demand proper information and accountability from the municipality. These 

rights and powers can plainly be exercised through a representative and, in 

addition to what has been said above, they are precisely what the Ratepayers 

Association seeks to vindicate on behalf of the people concerned.

3. In consequence, the Ratepayers Association has a direct and substantial interest in the 

affairs of the municipality and the power, should the matter be appropriate for the 

purpose, to represent not just its 800 members but also the residents more generally in 

matters of common concern to them.  Included in matters of such common concern is 

litigation, such as this, designed to foster and promote the interests of ratepayers and 

residents of a municipality.

THE RESPONDENTS

4. The First Respondent:

4.1. is the Bitou Municipality (‘the Municipality’), a municipal entity constituted and 

recognized as such within the contemplation of s 151 of the Constitution of the 

Republic of South Africa, 1996 (as amended);

4.2. enjoys separate legal personality in terms of s 2(d) of the Local Government: 

Municipal Systems Act 32 of 2000 (‘the Systems Act’);

4.3. is properly the respondent in the claim for the declaratory and interdictory relief 

set out in the Notice of Motion, since it pays the emoluments of the officials in 

question;

4.4. in respect of the claim for recovery of the overpayments made –
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4.4.1. would properly be the claimant were it not for the fact that, being beholden to 

the Councillors and officials now being sued, it is disabled from suing for the 

amounts so claimed;

4.4.2. will receive the benefit of these sums should an order be made for their 

payment as claimed, and is, thus, the beneficiary of what is in effect a 

derivative action by the Ratepayers’ Association;

4.5. can be served at c/o of Municipal Buildings, 4 Sewell Street, Plettenberg Bay, 

6600.

5. The Second Respondent is the Minister for Local Government, Environmental Affairs 

and Development Planning, Western Cape Provincial Government (‘the MEC’) who -

5.1. can be served at c/o 8th Floor, Waldorf Building, 80 St Georges Mall, Cape 

Town, 8001;

5.2. is joined for such interest, principally of a supervisory nature, as he may have in 

these proceedings;

5.3. is not a respondent against whom substantive relief is sought in these 

proceedings.

6. The Third to Eighth Respondents, who are adult municipal officials of full legal 

capacity herein collectively termed ‘Senior Officials’. 

6.1. These officials comprise: 

6.1.1. Lonwabo Ngoqo (‘Ngoqo’), the ostensible Municipal Manager, as Third 

Respondent (‘ostensible’ because the lawfulness of his tenure of office is 

currently the subject of separate litigation, as yet un-finalized);

6.1.2. David Friedman, Head of Strategic Services,  as Fourth Respondent;

6.1.3. Michael Rhode,  Head of Engineering, as Fifth Respondent;

6.1.4. Thozamile Matthews Sompani, Head of Community Services,  as Sixth 

Respondent;
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6.1.5. Vincent Mkhefa, Chief Financial Officer, as Seventh Respondent;

6.1.6. Gert Groenewald, Acting Director Corporate Services, as Eighth Respondent.

6.2. The Senior Officials, by reason of their position in the municipal hierarchy -

6.2.1. fall within the category of municipal manager or managers directly 

accountable to a municipal manager within the contemplation of s 72(1)(g) of 

the Systems Act;

6.2.2. cannot be paid remuneration in excess of the statutory maxima for such 

officials prescribed by regulation promulgated from time to time under that 

section;

6.3. The Senior Officials are cited herein because they–

6.3.1. are receiving more by way of remuneration than the permissible maximum in 

terms of a practice that the Ratepayers Association seeks to interdict;

6.3.2. will become bound to refund the excess already paid should the order sought 

by the Ratepayers Association be granted.

6.4. The Senior Officials can each be served with this process at their place of 

employment at Municipal Buildings, 4 Sewell Street, Plettenberg Bay, 6600;

7. The Ninth to Twentieth Respondents are Councillors of the Municipality of full legal 

capacity, herein collectively termed ‘Councillors’. 

7.1. The Councillors comprise: 

7.1.1. Msimboti Peter Lobese, the Executive Mayor, as Ninth Respondent;

7.1.2. Anne S M Windvogel, as Tenth Respondent;

7.1.3. Euan Wildeman, as Eleventh Respondent;

7.1.4. Sandiso Gcabayi, as the Twelfth Respondent;

7.1.5. Jessica N Kamkam, as Thirteenth Respondent;
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7.1.6. Xola Matyila, as Fourteenth Respondent;

7.1.7. Mphakamisi P Mbali, as Fifteenth Respondent;

7.1.8. Nomphumelelo S Ndayi, as Sixteenth Respondent;

7.1.9. Bill Nel, as Seventeenth Respondent;

7.1.10. L Monica Seyisi, as Eighteenth Respondent;

7.1.11. Annelise Olivier, as Nineteenth Respondent;

7.1.12. David Swart, as Twentieth Respondent.

7.2. The Councillors, being responsible for the exercise of municipal powers within 

the contemplation inter alia of s 11 of the Systems Act, are cited herein because 

they, by wilfully or negligently authorizing the payment to the officials of 

remuneration in excess of the statutorily permissible maxima, are jointly and 

severally liable for the refund by the officials  of the amounts overpaid in the 

manner set out in the Notice of Motion;

7.3. The Councillors can each be served with this process at Municipal Buildings, 4 

Sewell Street, Plettenberg Bay, 6600;

SUMMARY OF THIS CASE

8. In these proceedings the Ratepayers Association seeks to rescind a decision by the 

Council to pay the Senior Officials more than the statutory maximum. It seeks to 

reverse the consequences of this decision by requiring the officials to repay the amounts 

overpaid, to make Councillors jointly and severally liable in respect of the repayments, 

and to interdict the continuation of the practice in the future. 

9. Since the Council, despite demand, declines or refuses to terminate the practices and 

initiate the present proceedings, the Ratepayers Association has resolved, either directly 

or derivatively, to take action itself. 

9.1. The direct beneficiary of the monetary relief sought in this application will be the 

Bitou Municipality and the interests indirectly promoted and advanced by it will 
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be the ratepayers and residents of Bitou, a group of people that encompasses the 

Ratepayers Association members.  

9.2. The direct beneficiary of the review and interdictory relief will comprise the 

ratepayers and residents of Bitou, on whose behalf and in whose interests the 

Ratepayers Association sues in these proceedings.  

THE OVERPAYMENTS

10. Section 72(1)(g) of the Systems Act empowers the Minister for Cooperative 

Governance and Traditional Affairs to regulate the regulation of remuneration and other 

conditions of service of staff members of municipalities.  In the exercise of this power 

the Minister has made such regulations every year since the enabling provision was 

enacted.  The latest version of these regulations, which was published in GN 351 in GG

43122 of 20 March 2020, is annexed marked ‘PG3’. 

11. The regulations follow a pattern. First they provide for the categorization of 

municipalities by reference to the income they receive and then they set a ceiling for the 

amount that can lawfully be paid to a municipal manager and to the senior officials 

directly accountable to the municipal manager. Subject to what is said immediately 

below, the ceiling is mandatory and may not be exceeded. Bitou, it should be 

mentioned, is a category 3 Municipality.

12. Provision is made for an increase in the maximum that can be paid in cases that are 

exceptional. In essence they comprise situations in which filling a position at the 

permissible rate is difficult. The solution for which provision is made consists in, first, a 

market premium allowance and, secondly, a scarce skills allowance. 

12.1. The market premium allowance, introduced by GN 225 in GG 37500 of 29 March 

2014 (relevant clause (10) annexed marked ‘PG4’) is payable in order to attract 

and retain ‘suitably qualified and competent senior managers into municipalities 

where the approved pay range is not sufficient to attract them’ (clause 10(1)). It 

can be granted when ‘it is difficult to attract suitably qualified and competent 

candidates to fill a position of a senior manager’ (clause 10(2)). In the present 

context the source of the difficulty would, given the range of criteria postulated 

by clause 10(3),  have to be ‘scarcity of skills in the local pay market due to the 



Page 8 of 17

geographical location of the position’ (clause 10(3)(i)). The market premium 

allowance entails a payment to a municipal manager or senior official reporting 

directly to such a manager of twenty percent more than the prescribed maximum 

if the requirements prescribed by clause 10(3) are satisfied (clause 10(5)).

12.2. The scarce skills allowance, introduced by GN601 in GG 38946 of 1 July 2015 

(relevant clause (10) annexed marked ‘PG5’), is payable to senior managers ‘who 

are in short supply in the labour market resulting in the municipality not 

competing equitably within a particular category of jobs’ (clause 10(2)(a). It 

sanctions the payment to a municipal manager or senior official reporting directly 

to such a manager of ten percent more than the prescribed maximum if the 

requirements prescribed by clause 10(3) are satisfied.   

12.3. This allowance was plainly intended to supersede the market premium allowance 

and the latter category of payment must be taken to have fallen away when the 

later regulation supplanted its predecessor. As a result, the two allowances cannot 

operate side by side. If the market premium allowance remains payable because 

the exception is operative, then the recipient cannot be paid a scarce skills 

allowance.  

13. (In addition to the market premium allowance and the scarce skills allowance, provision 

is made for a rural allowance if the municipality listed as remote (clause 10), but since 

Bitou is not on the list, this allowance is irrelevant. Performance bonuses can, in 

addition, be paid, but it is unnecessary to consider them as they are not the subject of 

challenge in these proceedings. The bonus is governed by the Local Government: 

Regulations on Appointment and Conditions of Employment of Senior Managers GN 

21 in GG 37245 of 17 January 2014 (‘the Service Conditions Regulations’)).

14. The relevant allowances, it is important to observe, are not reproduced in the current 

regulations and referred to only obliquely by them in clause 10(2). If the allowances 

govern at all, therefore, they can do so only by reason of the operation of the savings 

clause in clause 13 of the Government Notice. It provides that the Government Notice 

‘does not affect the existing employment contract of a municipal manager or a manager 

directly accountable to the municipal manager appointed before 1 July’.  
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15. All the senior officials cited in these proceedings were employed after the operative 

date of 1 July 2014. As a result, the saving clause applies to none of them and they 

cannot rely upon it to claim either the market premium allowance or the scarce skills 

allowance.  In the regulations, I can find nothing elsewhere to justify the receipt by 

them of such payments and I verily believe there is, in fact and law, no such 

justification.  

16. Despite this, they in fact are receiving a payment that is expressly designated as a 

scarce skills allowance and are each being paid a premium over the maximum that, in 

error, might conceivably be dressed up as a market premium allowance. The nature of 

the payments is itemized in the table annexed hereto marked ‘PG6’. 

16.1. With one exception, it gives the name of the recipient, the amount he should be 

receiving, and the amount, in basic remuneration and scarce skills allowances, 

that they are being paid. 

16.2. The exception is the Seventh Respondent, Vincent Mkhefa, whose remuneration 

details the Ratepayers Association has yet to obtain. I have no reason to doubt 

that he, too, is being paid in excess of the statutory ceiling and is in receipt of a 

scarce skills allowance. 

16.3. The Ratepayers Association does not have the figures for the Eighth Respondent.  

Efforts to obtain these figures have so far proved fruitless, for reasons I make 

clear below. I have every reason to believe that he is being treated in the same 

way as the other Senior Officials who report in to the Municipal Manager. 

16.4. The Respondents are, in terms of the Notice of Motion, obliged to supply records 

that will reveal their terms of remuneration and I shall, in supplementing this 

affidavit, deal pertinently with the circumstances of each of them.   

17. As I say, the scarce skills allowance can no longer be awarded and is payable only 

when, exceptionally, it is the subject of the savings clause that preserves pre-2014 

contractual entitlements. I repeat that, since none of the Senior Officials were in 

position in 2014, the savings clause cannot be germane and they have no right to a 

scarce skills allowance. But supposing, just for a moment, that they might potentially 
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be eligible for allowances, these are decidedly not the circumstances in which they can 

properly be paid within the contemplation of the regulations.  

17.1. Plettenberg Bay, the town within Bitou, is one of the premier holiday destinations 

in the country. It is certainly not rural, remote or isolated; quite the contrary, it is 

a significant town in its own right and conveniently located between George and 

Port Elizabeth and within striking distance of Cape Town, all significant 

conurbations. Its popularity as a place to live is evident in its population growth 

of 8.5%, per annum, a rate far higher than most other municipal areas. There can 

be absolutely no reason why Bitou should struggle to secure staff, senior or

junior, to perform its work and discharge its responsibilities. 

17.2. Recognizing as much, the Bitou Council resolved by Council Resolution 

C/3/86/06/13, a copy of which is annexed marked ‘PG7’, that the scarce skills 

allowance should be paid only in circumstances of ‘critical skills shortages’ ‘All 

normal recruitment processes,’ the Council continued, ‘should be exhausted 

before a motivation is submitted [to the Council] for the SSA [ie Scarce Skills 

allowance],’ and the entitlement should be ‘reviewed on an annual basis [to 

determine whether it should] no longer  be identified as scarce.’ 

17.3. Fidelity to the regulations together with this resolution would have demanded a 

recognition that the work done by the Senior Officials, far from entailing ‘scarce 

skills’, is essentially administrative. The Senior Officials perform their work at 

Plettenberg Bay and need no greater level of skill to perform it in Bitou than that 

enjoyed by managerial staff in comparable municipalities throughout the country. 

17.4. There is certainly no ‘scarcity of skills in the local pay-market due to the 

geographical location of the position’ such as to justify the payment of a market 

premium allowance as contemplated by the 2014 Notice. In the same vein, there 

is no shortage in the supply of managerial skills serving to disable the 

Municipality from ‘competing equitably within a particular category of jobs’ so 

as to justify the payment of a scarce skills allowance as contemplated by the 2015 

Notice. 
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17.5. That a single individual among the Senior Officials  may have special skills 

without which Bitou would fail to function optimally is very hard to credit; that 

all of them, uniformly, should have special skills without which the Municipality 

would be bereft of expertise simply beggars belief.  The truth is that no proper 

consideration of the relative merits of each candidate was ever undertaken. The 

Council simply voted the extra amounts – the scarce skills allowances and, to the 

extent they are applicable, the market premium allowances – on an across-the-

board basis and did so without any proper consideration of the appropriateness of 

the payment. This constitutes a failure to apply mind and an exercise in 

irrationality and unreasonableness that justifies the review and setting aside of the 

conferment of the allowance or allowances. The municipality is not a Lady 

Bountiful entitled to bestow largesse where it chooses.  

18. In making the point that Bitou has made a reviewable decision, I have assumed that the 

grant of the allowances might tenably be lawful under the regulations but, for reasons I 

have taken pains to explain, they are not. The regulations now provide only for a 

remote allowance (I leave aside the performance bonus) and carefully delineate the 

municipalities in which it can be paid. The highly unusual exception, which is 

obviously rooted in conceptions of pacta sunt servanda, is inapplicable in this context. 

By failing or refusing to engage with this proposition, the municipality has adopted a 

resolution that grants allowances unlawfully, irrationally, unreasonably and without 

proper application of mind.  

19. The excess, which is obviously significant, is a charge on the Bitou ratepayers. It comes 

out of the rates, taxes and levies they pay. It should be available to provide service to 

the community, not to stuff the purses of municipal staff.   The continued payment of 

the excess must be stopped and the excess must be recovered in the manner 

foreshadowed in the Notice of Motion.    So much is clear from clause 11 of the current 

regulations, which stipulates that the Municipality must notify officials that 

overpayments will be recovered from them. The notification is designed to prepare the 

way for a deduction, perhaps on a graduated basis, of the overpayment from the 

remuneration package of the official. 
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CLAIMS AGAINST THE COUNCILLORS

20. Political office bearers, a category of public representative that includes municipal 

councillors, have a common law duty of conscientiousness and care when taking 

resolutions and decisions within the scope of their powers. So much is clear from clause 

2 of Schedule 1 to the Systems Act, which provides as follows:

‘A councillor must -

perform the functions of office in good faith, honestly and a transparent manner; and 

at all times act in the best interest of the municipality and in such a way that the 

credibility and integrity of the municipality are not compromised’ 

21. Support for the enforcement of the duty of care is to be found in s 176(2) of the Local 

Government: Municipal Finance Management Act 56 of 2003  (‘MFMA’). It  provides 

as follows: 

‘Without limiting liability in terms of the common law or other legislation, a 

municipality may recover from a political office-bearer or official of the 

municipality …  any loss or damage suffered by it because of the deliberate or 

negligent unlawful actions of that political office-bearer or official when 

performing a function of office.’

22. Further support for the enforcement of the duty is supported by s 32 of the MFMA. 

22.1. In dealing with irregular expenditure and fruitless and wasteful expenditure, it 

states the following in subs (1):

‘(c) any political office-bearer or official of a municipality who deliberately or 

negligently committed, made or authorised an irregular expenditure, is liable for that 

expenditure; or any political office-bearer or official of a municipality who 

deliberately or negligently made or authorised a fruitless and wasteful expenditure is 

liable for that expenditure.’

22.2. Irregular expenditure is defined in s 1 of the statute, and so is fruitless and 

wasteful expenditure. The payment of remuneration in excess of the statutory 

ceiling arguably falls within the ambit of irregular expenditure, but if it does not, 
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it certainly falls within the scope of fruitless and wasteful expenditure. The same 

is true of the payment of allowances if they were unlawfully sanctioned. If the 

allowances were paid without a tenable rationale, then they arguably constitute 

fruitless and wasteful expenditure.

23. Under clause 10(5) the 2014 Government Notice, the council is bound to determine the 

level of the market premium allowance by satisfying ‘itself that the market assessment 

is reflective of a sufficient sample and that the various market factors. Under the 

comparable provisions in the 2015 Government Notice, clause 10(3) and (4), the 

Council is charged with make the offer of a scarce skills allowance and, before doing 

so, must be satisfied that the ‘allowance is justified and affordable’ and complies with 

the criteria in the Notice (to wit, skills in short supply as envisaged by clause 10(2)(a)). 

24. Every year the Council, in the course of formulating its budget and otherwise, must 

consider the remuneration of its staff, including of course the Senior Officials. In doing 

so Councillors can be taken to be aware of the Government Notices that place a ceiling 

on the remuneration senior officials can lawfully be paid. To suggest otherwise is to 

postulate a woeful level of ignorance on their part and an inconceivable level of 

duplicity on the part of the officials who brief them. Neither conclusion seems 

warranted on the facts. In consequence it must be accepted that the Councillors knew 

the law and flouted it either wilfully or negligently. This makes them liable for such 

loss as the Municipality might suffer should the Senior Officials default in the 

repayments they must make.

25. In order to put the issue beyond peradventure, the Ratepayers Association sent each 

Councillor an email giving them 21 days to reverse the unlawful overpayments.    No 

response has been received from any of them and nothing has been done to rectify the 

position within the time allowed. Such inertia does more than simply demonstrate a 

willingness to tolerate the illegal practice in the future: it provides compelling evidence 

that substantiates the fact that the illegal payments were wilfully or negligently 

contemplated, authorized and implemented in the past.  In the light of this, there can be 

no reason why the Councillors should not be held personally liable for the 

overpayments jointly and severally with the officials themselves. 
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REVIEWABILITY UNDER PAJA OR UNDER LAWFULNESS CRITERION

26. The Ratepayers Association submits that the decision or resolution to sanction the 

Overpayments and Allowances (‘the juristic act’) is reviewable under the Promotion of 

Access to Administrative Justice Act 3 of 2000 (‘PAJA’). 

26.1. To the extent that the juristic act produces consequences that are unlawful, the 

enabling provisions are –

26.1.1. s 6(2)(f)(i) (‘the action itself contravenes a law or is not authorised by the 

empowering provision’);  

26.1.2. s 6(2)(i) ‘the action is otherwise unconstitutional or unlawful’).

26.2. To the extent it was taken without application of mind, unreasonably or 

irrationally, the enabling sections are -

26.2.1. s (6)(2)(e)(3) (‘because irrelevant considerations were taken into account or 

relevant considerations were not considered’);

26.2.2. s (6)(2)(e)(vi) (‘arbitrarily or capriciously’);

26.2.3. s 6(2)(f)(iii) (‘is not rationally connected to (aa) the purpose for which it was 

taken or (bb) the purpose of the empowering provision’);

26.2.4. s 6(2)(h) (‘is so unreasonable that no reasonable person could have so 

exercised the power or performed the function’)

27. Under PAJA, an application for review must be brought within six months of the 

decision that is the subject of the challenge. I am unsure precisely when the decision to 

sanction the Overpayments and Allowances was made by the Council but I suspect it 

may be outside the period of six months contemplated by the statute. If so, I pray for 

condonation for the late filing of this application. 

27.1. The explanation for the delay is bound up in the dilatory and obstructive way the 

Municipality has responded to the PAIA application and the secrecy with which 

the Municipality has cloaked its dealings. The response can be seen to be 

particularly egregious when read in the context of s 34(1)(f) of PAIA, which 
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obliges a public body, specifically the municipality in this instance, to disclose 

information about ‘the classification, salary scale, [and] remuneration’ of its 

officials.

27.2. Condonation should, I submit, be granted in respect of this application as a whole, 

but if this is considered unacceptable, it should be granted at least in respect of 

the prospective aspects of the claim – that is, the prayer for an interdict. 

28. If this matter falls outside the scope of PAJA on the grounds that it is said to constitute 

executive action, then I submit that the juristic act is reviewable on the grounds of the 

constitutional imperative of lawfulness.   The bases I have laid for review would apply 

equally in this context.  

EFFORTS TO RESOLVE THE MATTER EXTRA-CURIALLY

29. The 2018/19 Bitou Operating and Capital Budget seemingly showed the basic 

salaries for the top municipal officials increased from R8.2 million in 2017/18 to R18.3 

million in 2018/19. In addition, the motor vehicle allowance almost tripled to R3.3 

million, housing allowance increased from R13 000 to R111 000, payment in lieu of 

leave increased from zero to R536 000, medical aid increased by 227%, cell phone 

allowance was up by 153%, and the sub-total increased from R12.9 million to R29 

million. 

30. On their face, these figures seemed startling. Certainly, they seemed so to the 

Ratepayers Association, but it was willing to accept that the comparators may have 

changed. Whatever the situation, it was determined to establish the facts. 

30.1. As a result, the Ratepayers Association filed an application under PAIA on 21 

November 2018 in which it asked for employment contracts, pay slips, record of 

paid leave payments, qualifications and bonuses, for the group of senior 

personnel in receipt of the emoluments totalling the R29 million. 

30.2. No response was forthcoming so the Ratepayers Association was forced to lodge 

an internal appeal that on 4 February 2019 was met with a blunt ‘Respondent 

refuses to disclose this information’ to all but a few of the requests. The response 
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was outrageous – under PAIA the information sought is discoverable as a matter 

of course.

30.3. After futile exchanges during February and March 2019, the Ratepayers' 

Association brought application to court on 13 May 2019. Bitou’s answering 

affidavit, which simply reiterated its obdurate stance, was received on 11 July and 

the replying affidavit was delivered on 29 August. Since then the matter has 

stalled because, according to the Municipality, its papers need supplementing, 

and as a result it has been impossible to obtain a trial date. 

31. In terms of clause 12(1) of GN 641 in GG 42023 of 8 November 2018 read with s 

Section 107 of the Systems Act,  municipalities are obliged to supply the MEC with 

details of Senior Officials salary packages. In an effort to obtain the details, the 

Ratepayers’ Association wrote to the MEC on 5 June 2019 (letter annexed marked

‘PG8.1’) but received no response. Efforts were made to obtain the figures through 

personal contact (letter annexed marked PG8.2) but once more without success. 

32. By emails dated 12 March 2020 and 15 April 2020, annexed marked ‘PG9.1’ and 

‘PG9.2’ respectively, the Ratepayers Association pertinently invited each of the 

Councillors to endorse a resolution rectifying the overpayments. Councillor Swart, the 

Twentieth, gave the Ratepayers Association some salary figures; Councillor Nel 

referred the matter to the Second Respondent (the MEC), but nothing further has 

transpired; and no response has been received from rest of the Councillors.   

33. The Ratepayers Association can only deplore this abysmal lack of responsiveness and 

unaccountability.  

COSTS AND CONDONATION

34. The Councillors are primarily responsible for the events described above, so they 

should be the person primarily responsible for paying the Ratepayers costs of suit. To 

make the Municipality pay is ultimately to mulct the ratepayers in costs since the 

amount will be defrayed from the proceeds of rates and taxes collected from them.
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35. If the Ratepayers Association is unable to recover the costs from the Councillors within 

three months of the settlement of the bill of costs by agreement or taxation or 

otherwise, the costs should be paid by the Municipality.

36. If the Ratepayers Association fails in this application, no order for costs should be 

made against it since it seeks to vindicate the rights and interests of the ratepayers and 

residents of Bitou. 

RELIEF

37. The Ratepayers Association prays for the relief set out in the Notice of Motion.

__________________

DEPONENT

I certify that the Deponent acknowledged that he/she knows and understands the contents of 

this affidavit, that he has no objection to the making of the prescribed oath and that he 

considers this oath to be binding on his conscience.  I also certify that this affidavit was 

signed in my presence at ________________ on this _________ day of MAY 2020 and that 

the Regulations contained in Government Notice R1258 of 21 July 1972, as amended by 

Government Notice R1648 of 19 August 1977, have been complied with.

____________________________

COMMISSIONER OF OATHS


